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Even a Sacred Cow Must Live in a Green 
Pasture: The Proximity Principle, Free 
Movement of Goods, and Regulation 
259/93 on Transfrontier Waste 
Shipments Within the EC 
INTRODUCTION 
On February 9, 1993, the European Council (Council) adopted 
Regulation 259/93 on the Supervision and Control of Shipments of 
Waste Within, Into and Out of the European Community (Regula-
tion).l With the abolition of the European Community's (Commu-
nity or EC) internal frontiers, the fear arose that the free movement 
policy of the Single Market and the resulting decline in individual 
Member State sovereignty would weaken effective control of waste 
management further.2 This weakening of control would increase the 
prospect that a few Member States would act as the toxic and do-
mestic waste dumps for the rest of the EC.3 Wide-spread waste 
disposal imbalance directly conflicts with the environmental policy 
objectives of proximity1 and self-sufficiency5-policies agreed to in 
principle by Member States.6 Fearing the prospect of such an imbal-
ance, the Council passed the Regulation to provide for adequate 
supervision and control of transfrontier waste movement even after 
the EC's internal barriers are removed.7 
Underlying the legal and political controversies surrounding the 
Regulation is a conflict between two fundamental EC policies: the 
1 See Coopers & Lybrand, EC Commentaries, Env't, § 9.1, Sept. 2, 1993, available in LEXIS, 
Europe Library, AHeur File; see generally Council Regulation 259/93 of 1 February 1993 on 
the Supervision and Control of Shipments of Waste Within, Into and Out of the European 
Community, 1993 OJ. (L 30) 1 [hereinafter Regulation]. 
2 See Coopers & Lybrand, supra note 1, § 9.l. 
3 [d. More than two billion tons of waste is produced each year by the 12 Member States, 
including over 20 million tons of often toxic industrial chemical waste. [d. 
4 See infra text accompanying notes 13-16. 
5 See infra text accompanying notes 17-20. 
6 See TREATY ESTABLISHING THE EUROPEAN ECONOMIC COMMUNITY [EEC TREATY] art. 
130r(2) (1992 text). Articles 100a and 130r-130t of the EEC Treaty incorporate environmental 
protection into Community policy and law. [d. arts. 100a (1987 text), 130r-130t (1992 text). 
7 See Coopers & Lybrand, supra note 1, § 9.12. 
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EC's first principle of reducing barriers to free movement of goods 
between Member States-the sacred cow of the Single Market; 
and the guiding environmental principles of proximity and self-
sufficiency. Waste, as a substance in which a market for trade can be 
made, and as a substance which raises significant environmental 
concerns, provides a touchstone to test whether a compromise can 
be reached between these two conflicting goals. The Regulation 
aims at improving the control system currently in force within the 
EC, and at transposing into Community law the Basel Convention 
on hazardous wastes,8 the fourth Lome Convention,9 and the Or-
ganization for Economic Cooperation and Development (OECD) 
Decision 10 on wastes for recovery.ll 
This Note examines aspects of Council Regulation 259/93 that 
affect the environmental policy principles of proximity and self-
sufficiency within the EC.12 Part I of this Note provides relevant 
background to the clash between EC economic and environmental 
policies and examines the present status of the law concerning 
transfrontier movement of waste within the Community. Part II 
examines the relevant provisions of the Regulation, including its 
definition of waste, its legal basis, and the ability of Member States 
to restrict unilaterally importation of waste. Part III analyzes the 
possible effects of the Regulation on the policy goals of proximity 
and self-sufficiency within the EC by focusing on the Regulation's 
response to the weakening control of waste management. This Note 
concludes that the Regulation represents a limited, but important 
victory for environmentalists. 
8 One of the main purposes of the Regulation is to enable the EC to ratifY the Basel 
Convention. Waste Ban on Exparts of Hazardous Waste to Developing Countries In Sight, Eur. 
Info. Service, Eur. Env't, Mar. 30, 1993, available in LEXIS, Europe Library, AHeur File 
[hereinafter Waste Ban on Exports]. The Basel Convention of March 22, 1989 on the Control 
of Transboundary Movements of Hazardous Wastes and Their Disposal contains more strin-
gent provisions than the EC Directives in effect prior to adoption of the Regulation. Council 
of Ministers, Env't, 9042/82 (Presse 179-G), Oct. 10, 1992 [hereinafter Council Report]. The 
EC and its Member States all have signed but not yet ratified the Convention, which has been 
in force since May 1992. Id. Member States, however, agreed to ratifY the Convention before 
February 6,1994. Waste Ban on Exports, supra. 
9 Article 39 of the Fourth Lome Convention of December 15, 1989 prohibits the export of 
radioactive waste and hazardous waste to the ACP states. Council Report, supra note 8, n.l. 
10 The Organization for Economic Cooperation and Development (OECD) Decision estab-
lishes a system for controlling shipments which varies according to the nature of the waste. 
Id.; see also infra text accompanying notes 104-09. 
II Council Report, supra note 8, n.!. 
12 Current concerns over exportation of waste beyond the EC borders are touched on only 
briefly and should be considered beyond the scope of this Note. 
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1. TRANSFRONTIER MOVEMENT OF WASTE WITHIN THE EC 
A. Policy Objectives in Conflict 
The fundamental principle of the EC's waste management pro-
gram is the "proximity principle. "13 The proximity principle supports 
the policy that when re-use is not possible, waste disposal is to be 
carried out as near to the place of production as possible.14 Under 
the proximity principle, waste should be disposed with the best 
means of technology available and the greatest level of protection 
for the environment and human health. 15 While this principle is an 
objective affirmed by all Member States, it was merely a policy 
objective and imposed no specific requirements upon Member 
States until passage of the Regulation. 16 
In addition to proximity, the EC also values the concept of self-
sufficiency in waste disposal.17 The policy of self-sufficiency generally 
aims at encouraging or forcing individual responsibility for the man-
agement of the waste that an entity produces. 18 The Community had 
difficulty deciding the level at which it would implement the value 
of self-sufficiency into the Regulation, with some Member States 
favoring self-sufficiency on a Community-wide basis and others sup-
porting self-sufficiency at the nationalleveP9 The EC's Framework 
Directive on waste, Directive 91/156, expresses both the policy prin-
ciple of proximity and that of self-sufficiency.20 
13 Coopers & Lybrand, supra note 1, § 9.1. 
14 [d. 
15 [d. 
16 See European Parliament Committee Tables Resolution on Waste, Eur. Info. Service, Eur. 
Env't, Oct 20, 1992, available in LEXIS, Europe Library, Alleur File. The proximity principle 
was affirmed first by all the members in article 130r(2) of the EEC Treaty as amended in Title 
VII of the Single European Act. See EEC TREATY art. 130r(2) (1992 text). 
17 See Ministers Adopt Waste Shipments Regulation, Eur. Info. Service, Transport Eur., Oct 
29, 1992, available in LEXIS, Europe Library, Alleur File [hereinafter Ministers Adopt]. 
18 See generally Council Directive 91/156, 1991 OJ. (L 78) 32 [hereinafter Directive 91/156]; 
Environment Ministers Approve Waste Shipments Regulation, Eur. Info. Service, Eur. Env't, Nov. 
5,1992, available in LEXIS, Europe Library, Alleur File [hereinafter Ministers Approve]. 
19 See Ministers Approve, supra note 18. 
20 See Ministers Adopt, supra note 17; see generally Directive 91/156, supra note 18. Directive 
91/156 expresses these policy principles within its explanation of the need for the Directive: 
"[w]hereas it is important for the Community as a whole to become self-sufficient in waste 
disposal and it is desirable for Member States individually to aim at such self-sufficiency .... " 
and "[w]hereas movements of waste should be reduced and whereas Member States may take 
the necessary measures to that end in their management plans .... " [d. at pmbl. Furthermore, 
article 5 of the Directive states that in establishing an integrated and adequate network of 
disposal installations, "[t]he network must enable the Community as a whole to become 
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The objectives of the proximity and self-sufficiency principles have 
not been achieved in the EC.2l Most likely, this failure is due to the 
fact that the EC's goal of free movement between Member States 
effectively has overridden these environmental principles.22 The 
amended Treaty Establishing the European Economic Community 
(EEC Treaty) provision for the establishment of a single, Commu-
nity-wide internal market by the end of 199223 sacrifices the non-
obligatory environmental objectives for the more fundamental 
economic goals. 24 Specifically, article 30 of the Treaty contains 
a mandate which focuses on reducing barriers between Member 
States. 25 
Articles 30 through 36 of the Treaty discuss the elimination of 
quantitative26 restrictions on certain goods between Member States.27 
Article 30 explicitly prohibits quantitative restrictions on imports 
between Member States.28 Articles 31 to 36 further define the gen-
eral prohibition set out in article 30.29 To understand the actual 
reach of those restrictions, it is important to note that article 36 
mediates the prohibition of articles 30 through 34.30 
Article 36 allows Member States to adopt unilateral measures that 
restrict the free movement of goods.3l Certain stringent conditions, 
however, must be met, and any restriction must be for the purpose 
of protecting one of several non-economic interests specified in an 
exhaustive list. 32 The list does not mention environmental protection 
specifically.33 There is, however, agreement that certain national 
measures not covered by the list in article 36, including environ-
self-sufficient in waste disposal and the Member States to move towards that aim individually, 
taking into account geographical circumstances or the need for specialized installations for 
certain types of waste. " Id. art. 5.1. Also, "[t]he network must also enable waste to be disposed 
of in one of the nearest appropriate installations, by means of the most appropriate methods 
and technologies in order to ensure a high level of protection for the environment and public 
health." Id. 
21 Coopers & Lybrand, supra note 1, § 9.1. 
22Thus, those who believe environmental concerns should take precedence over Single 
Market concerns pushed for a provision in the Regulation which allows Member States to 
trump free movement policies with environmental or health concerns. Cj Ministers Apprcroe, 
supra note 18. 
23 See LUDWIG KRAMER, Focus ON EUROPEAN ENVIRONMENTAL LAw 76 (1992) [hereinafter 
KRAMER-Focus]; see also EEC TREATY art. 8a(2). Article 8a(2) provides: "[t]he internal 
market shall comprise an area without internal frontiers in which the free movement of goods, 
persons, services and capital is ensured in accordance with the provisions of this Treaty." EEC 
TREATY art. 8a(2). In the absence of completion of the Single Market, that goal has been 
extended beyond 1992. 
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mental protection provisions, may be valid even in light of article 
30, and therefore may restrict the free movement of goods.34 
The inability of the EC to solve the problem of waste imbalance 
has resulted, in part, from the strict requirements on measures made 
by Member States at the national level. While theoretically permis-
sible, such national measures must comply with demanding condi-
tions developed by the European Court of Justice (ECJ).35 Those 
requirements include: 1) that national measures truly must aim at 
the protection of the environment and must not, while being called 
environmental measures, pursue different aims;36 2) national meas-
ures must not, de jure or de jacto, favor national products or produc-
ers over products or producers from other Member States (the 
principle of non-discrimination); and 3) the national measure only 
may go as far as necessary to reach the objective fixed by the Mem-
24 See Regions Lose Waste Battle, FIN. TIMES LTD., Power Eur., July 17, 1992, available in 
LEXIS, Europe Library, AHeur File. 
25 Cf LUDWIG KRAMER, EEC TREATY AND ENVIRONMENTAL PROTECTION 34 (1990) [herein-
after KRAMER-EEC TREATY]. 
26 "Quantitative restrictions (sometimes called 'quotas') are measures designed to limit 
imports of particular classes of goods by reference to their number, weight, value or other 
quantitative criteria." See EEC TREATY art. 30. 
27 See KRAMER-EEC TREATY, supra note 25, at 34-35. 
28 See EEC TREATY art. 30. Article 30 provides: "[q]uantitative restrictions on imports and 
all measures having equivalent effect shall, without prejudice to the following provisions, be 
prohibited between Member States." EEC TREATY art. 30. 
29 See EEC TREATY arts. 31-36; see also KRAMER-EEC TREATY, supra note 25, at 34-35. 
30 See EEC TREATY art. 36. Article 36 provides: 
[t]he provisions of articles 30 to 34 shall not preclude prohibitions or restrictions 
on imports, exports or goods in transit justified on grounds of public morality, public 
policy or public security; the protection of health and life of humans, animals or 
plants; the protection of national treasures possessing artistic, historic or archaeologi-
cal value; or the protection of industrial and commercial property. Such prohibitions 
or restrictions shall not, however, constitute a means of arbitrary discrimination or 
a disguised restriction on trade between Member States. 
EEC TREATY art. 36. 
31 KRAMER-EEC TREATY, supra note 25, at 34. 
32Id. 
33 See id. at 34-35. 
34Id. at 34-35. Such agreement is based upon consistent rulings by the European Court of 
Justice (ECJ) since Case 120/78 Cassis de Dijon, 1979 E.C.R. 649 et seq. Id. at 35, n.l0. 
35Id. at 35. 
36KRAMER-EEC TREATY, supra note 25, at 35. This concept also is reflected in article 
1 OOa( 4). Id. National measures must not constitute a disguised restriction to trade between 
Member States. Id. 
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ber States (the principle of proportionality)Y The stringency of 
these requirements further demonstrates the precedence of the free 
movement of goods concept under EC law. 
The conflict between EC goals in the area of transfrontier move-
ment of waste necessarily results from the way "waste" has been 
defined. The EC] recently indicated that waste has an intrinsic 
commercial value and constitutes goods falling under the scope of 
article 30 of the Treaty.38 Thus, under the auspices of article 30, 
Member States are prohibited from establishing quantitative restric-
tions, or measures having equivalent effects, on trade of waste be-
tween Member States.39 
The EC], however, added that as far as the environment is con-
cerned, waste is a special case and may be granted special treatment 
under certain circumstances.4o Although waste must be considered 
a good whose movement in principle cannot be blocked, the ECl 
stated that as a category of goods with a special character, a prohi-
bition on its movement may be justified for public health or envi-
ronmental reasons.41 The ECl ruled that such exceptional measures 
limiting the movement of waste are governed by a standard of 
non-discrimination.42 The question of what constitutes justifiable 
health or environmental reasons to prohibit the movement of waste , 
and what measures are unjustifiable as discriminatory, remains un-
answered by the EC]. 43 
While the policies of proximity and self-sufficiency have not been 
achieved yet, they gained greater support in recent years as the 
37Id. 
38 French Decree and Franco-German Decisions, Eur. Info. Service, Eur. Env't, Sept. 8, 1992, 
available in LEXIS, Europe Library, AHeur File [hereinafter French Decree]; see also Case 2/90, 
Commission v. Belgium, ECJ judgement of Aug. 9, 1992 [hereinafter Commission v. Belgium]. 
The ECJ determined that Belgian province's complete ban of imports of waste from outside 
that region restricted the free movement of goods in violation of Directive 84/631. See Regions 
Lose Waste Battle, supra note 24; see also infra text accompanying notes 78-88. 
39 See French Decree, supra note 38; KRAMER-EEC TREATY, supra note 25, at 34. 
40 French Decree, supra note 38. 
41 See id. In addition to its basis in article 36 of the EEC Treaty, this exception by the ECJ 
also is found in the general obligations for waste management laid out in the Framework 
Directive 75/442. See KRAMER-EEC TREATY, supra note 25, at 15. That Directive requires 
waste to be disposed of without endangering human health or damaging the environment, 
an obligation echoed in Framework Directive 78/319. Id. 
42 See European Court Ruling May Allow for Restrictions on Waste Imports, Eurowatch, Buraff 
Publications, July 24, 1992, available in LEXIS, Europe Library, AHeur File [hereinafter 
European Court]; KRAMER-EEC TREATY, supra note 25, at 34-35; see also supra text accom-
panying notes 35-37. 
43 Cf KRAMER-EEC TREATY, supra note 25, at 34-35. 
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dismantling of barriers to transfrontier movement of goods quick-
ened and Member States exported larger quantities of waste for 
disposal in other lands.44 The increased flow of waste is largely the 
result of stringent national laws which raise the cost of waste disposal 
in particular countries and cause greater exportation of waste to 
nations which have less stringent, and thus less costly, waste disposal 
Regulations. 45 The resulting imbalance, occurring both internally 
between Member States and externally between Member States and 
developing nations, is criticized by some as a form of toxic colonial-
ism. 46 
As internal barriers between Member States disappear, control of 
waste management weakens and the importance of the policies of 
proximity and self-sufficiency increases. These policies, at least in 
principle, restrain the flow of hazardous and domestic waste. Such 
a policy restraint, if codified in the form of a Regulation, presents 
the possibility that further imbalance in waste disposal will be fore-
stalled and the hazards of long-distance transportation of waste will 
be decreased. 
B. EC Transjrontier Waste Disposal Law Prior to Regulation 259/93 
The EC attempted to achieve Community-wide management of 
waste by means of DirectivesY Because the EC's policies took the 
form of Directives, as opposed to Regulations, each individual Mem-
ber State unilaterally must adopt them into its nationallaws.48 As a 
result, adoption by Member States has been slow and compliance 
44 See Brian Love, Taming Trash or Trading It-E-urope in a Quandary, Reuter libr. Rep., 
Sept. 25, 1992, available in LEXlS, Europe library, Alleur File. 
45 See id. For example, the average price in Germany for recycling a ton of waste is 140 
Marks (U.S. $93), while in France it is only 30 Marks (U.S. $20). See Waste: French Decree and 
French German Decisions, Eur. Info. Service, Eur. Rep., Sept. 2, 1992, available in LEXIS, 
Europe library, Alleur File. France, the largest importer of waste in the EC, has accepted 
800,000 tons of domestic waste each year; approximately 330,000 tons come from Germany. Id. 
46 See Love, supra note 44. 
47 See KRAMER-Focus, supra note 23, at 32. 
48 See Coopers & Lybrand, supra note 1, § 9.11. A Regulation is a legal act which is binding 
in its entirety and is directly applicable in all Member States. Regulations apply directly to the 
governments, courts, and the citizens of each Member State and therefore do not need to be 
transferred into domestic laws to have the force of law. Directives are binding laws addressed 
to one or more Member States which state objectives which must be conformed with within 
a certain period of time. Unlike Regulations, however, Directives must be implemented 
through Member States' changing their own domestic laws to comply with the objectives of 
the Directive. Thus, a Regulation's immediate, direct legal application ensures uniformity of 
law across the EC, while a Directive aims only at a harmonization of individual domestic policy 
within the EC. 
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has been questionable.49 These Directives have not been successful 
in realizing even their limited aims, and therefore the EC incorpo-
rated a new version of the Directive on the supervision and control 
of the transfrontier shipment of hazardous waste 50 into a Regulation, 
thus making it directly applicable to the Member States. 51 
Three policy principles of waste management were developed 
early on by the EC and have been reiterated regularly since 1977.52 
A Commission communication subsequently laid out the EC's waste 
management strategy in 1989 to guide future legal action.53 The 
1989 Strategy Paper for an EC waste management system also reit-
erates the EC's three key objectives for waste management, includ-
ing the proximity principle's call for the disposal of waste in a 
suitable storage center nearest to its place of origin when re-use is 
not possible. 54 To the extent that the strategy sets out the proximity 
principle in waste disposal, it recognizes the need for Community-
level organization of waste management.55 Though the specifics are 
not settled yet, the strategy makes an exception to the proximity 
principle for waste intended for recycling. 56 
The Community's attempt to regulate the transfrontier movement 
of waste within the EC is exemplified by the following Directives: 
Directives 75/442/EEC (1975 OJ. (L 194)) and 91/156/EEC (1991 
OJ. (L 78)) on waste disposal, Directive 91/689/EEC (1991 OJ. (L 
377)) on hazardous waste, and Directive 84/631/EEC (1984 OJ. (L 
326)), last amended by Directive 86/279/EEC (1986 OJ. (L 181) 
13) on the supervision and control within the EC of the transfron-
tier shipment of hazardous waste.57 
The Council adopted Directive 75/442, on waste disposal in 1975 
which set out general guidelines regarding the collection, disposal, 
49 See itl. 
50 See generally Council Directive 84/631, 1984 OJ. (L 326) 31 [hereinafter Directive 
84/631], last amended by Directive 86/279. 
51 See Coopers & Lybrand, supra note 1, §§ 9.11, 9.12. 
52 See KRAMER-Focus, supra note 23, at 32. The three EC principles of waste management 
consist of 1) prevention of generating waste, 2) recycling, and 3) safe disposal of waste which 
cannot be recycled. Id. 
53 See Coopers & Lybrand, supra note 1, §§ 9.1, 9.2. 
54 See id. § 9.1. The strategy's emphasis is first on waste prevention, and then on recycling, 
re-use, and the "optimization" of waste which is disposed of when not re-used. See itl. § 9.2. 
55 See KRAMER-Focus, supra note 23, at 33. 
56 See itl. 
57While these Directives affect the transfrontier movement of waste directly, the EC also 
has acted indirectly in many ways to reduce the transfrontier flow of waste, concentrating on 
prevention, reduction, and re-use of wastes. See Coopers & Lybrand, supra note 1, § 9.4. 
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recycling, and processing of wastes.58 In 1991, this Directive was 
transformed into a Framework Directive.59 The 1975 Directive obli-
gates Member States to avoid waste production, encourage waste 
re-use, and ensure that waste disposal occurs without harm to hu-
man health or to the environment.50 Entities which produce, hold, 
or dispose of waste are subject to prior authorization, inspection, 
and supervision, and are required to keep records of special wastes.61 
Furthermore, national authorities must formulate disposal plans, 
establish permissible procedures for waste disposal, storage, or treat-
ment, and prevent uncontrolled disposal of waste. 62 
In addition to transforming the 1975 Directive into a Framework 
Directive, the purpose of the 1991 amendment is to prescribe EC 
self-sufficiency in waste disposa1.63 While waste must be disposed as 
close to the place of production as possible, smaller Member States 
may export waste if a national waste disposal network is not cost 
effective. 64 
The Council adopted Directive 91/689 on hazardous waste to 
ensure a consistent implementation of those provisions of Directive 
75/442 concerning collection, processing, recycling, and disposal of 
waste.65 The Directive includes a classification scheme establishing a 
detailed codification of hazardous waste suitable for use in the 
notification procedure for transfrontier shipment of hazardous 
waste.66 Furthermore, the Directive obliges Member States to grant 
authorizations or impose alternative forms of control, to inspect 
companies involved in hazardous waste transportation, to establish 
58 See generally Council Directive 75/442, 1975 OJ. (L 194) 47. 
59 See generally Council Directive 91/156, supra note 18. The legal basis of Directive 91/156 
was contested by the Commission at the ECJ. See Coopers & Lybrand, supra note 1, §§ 9.3, 
12.3. Following a Council decision to amend the Directive's legal basis prior to adoption from 
article 100a to article 130s, the Commission applied to the ECJ to have the Directive declared 
void. Id. The ECl ruled that since the main objective of the Framework Directive on waste is 
to protect the environment, its proper legal basis is article 130s. See Court &fuses to Annul 
Framewum Directive, Eur. Info. Service, Eur. Env't, Mar. 30, 1993, available in LEXIS, Europe 
library, AHeur File [hereinafter Court &fuses]. 
6OCoopers & Lybrand, supra note 1, § 9.3. 
61Id. 
62Id. 
63Id. 
64Id. 
65 See Coopers & Lybrand, supra note 1, § 9.10. The disputed Directive is due to come into 
effect on December 12,1993. Id. The legal basis of this Directive is currently in dispute before 
the EC]. See id. 
66 See id. The Directive was adopted to replace Directive 78/319. Id. 
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proper packaging and labelling requirements, and to establish con-
tingency plans in case of accident.67 
On December 6, 1984, the Council adopted Directive 84/631 on 
the supervision and control within the EC of the transfrontier ship-
ment of hazardous waste.68 This Directive strives to provide a "water-
tight transportation system" to ensure the uninterrupted supervi-
sion and monitoring of waste shipments both within the EC, and 
upon their entering or leaving EC territory.69 The Directive has been 
amended three times. 70 Additionally, Directive 86/279 mandates a 
uniform advance notification procedure for shipment and authori-
zation in order to alert the authorities of those nations through 
which the waste is moved.71 The Directive also requires the holder 
of waste to inform the authorities of the arrangements made for 
insurance against damage to third parties, measures taken to ensure 
safe transport, and contractual agreements with consignees of the 
waste. 72 
The European Council Directives on the transfrontier movement 
of toxic and dangerous wastes73 further demonstrate the failure of 
EC law prior to the adoption of Regulation 259/93 to solve Com-
munity waste problems. The attempts made through these Directives 
to address the problem of transfrontier waste management are lim-
ited in both their objectives and their successes. In addition to the 
problem of "foot-dragging" on implementation of the Directive's 
objectives by Member States, these Directives require all Member 
States to authorize transfrontier movements in compliance with 
existing laws on the subject in order to avoid unjustified barriers to 
trade. 74 Such an irresolute attempt to solve the environmental prob-
67 See Coopers & Lybrand, supra note 1, § 9.10. While the provisions of this Directive 
concern hazardous waste, it also prohibits the mixing of hazardous waste with other waste 
unless it is necessary for the recycling or processing of the waste. See id. 
68 See generally Council Directive 84/631, supra note 50. The Directive does not cover the 
transfrontier movement of radioactive wastes. See id. The Council adopted parallel Directive 
92/3/EURATOM in 1992 to deal specifically with the supervision and control of shipments 
of radioactive waste between Member States and into and out of the EC. See Coopers & 
Lybrand, supra note 1, § 9.11. 
69 See id. 
70 [d. The Directive was amended in 1985 by Directive 85/469, 1985 OJ. (L 272), and in 
1986 by both Directive 86/121, 1986 OJ. (L 100), and Directive 86/279,1986 OJ. (L 181). [d. 
71 See id.; see generally Council Directive 86/279,1986 OJ. (L 181) 13 [hereinafter Directive 
86/279]. 
72 Coopers & Lybrand, supra note 1, § 9.11. Consignees of the waste are required to have 
certain technical expertise. [d. 
73 See supra text accompanying note 57. 
74 See Coopers & Lybrand, supra note 1, § 9.11. 
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lems of waste imbalance exacerbates the lack of implementation of 
these Directives into domestic law. More importantly, the fact that 
these Directives codify conflicting economic and environmental 
policies demonstrates the need to resolve whether waste manage-
ment should be organized at the level of the Member States or of 
the Community. 
C. Historic Failure of the EC to Solve Transfrontier Waste Imbalance 
Two developments in recent EC history best exemplify the need 
to expand the EC's role in the management of transfrontier ship-
ments of waste. The first was a ban on imports of waste by the 
French-speaking Belgian region of Wallonia.75 This ban culminated 
in the ECJ's decision in Commission v. Belgium.76 The second was 
France's unilateral decree of August 18, 1992, banning the import 
of waste intended for final disposal in France.77 
In Commission v. Belgium, officials from the Belgian region of 
Wallonia imposed a ban on imports of toxic waste into the region 
after leakage from a contaminated site near the village of Mellery 
created health problems for area residents.78 Acting on complaints 
filed by Dutch waste exporters, the EC Commission filed suit against 
the regional government, charging officials with violating EC rules 
guaranteeing the free movement of goods within the Community.79 
The Commission also charged Wallonia with violating provisions set 
down in the EC's 1975 Directive and the 1984 Directive on trans-
frontier waste.80 While the ECJ ruled that nothing in the 1975 Direc-
tive prohibited the imposition of a general waste import ban, it 
upheld the complaint as to the 1984 Directive.81 The ECl held that 
the ban violated the 1984 Directive on hazardous waste because by 
prohibiting the storage, deposit, or discharge in Wallonia of waste 
originating in another Member State, Belgium failed to comply with 
the mandate of Directive 84/631.82 Directive 84/631 provides for 
75 See Commission v. Belgium, supra note 38; see also Regions Lose Waste Baule, supra note 24. 
76 See Commission v. Belgium, supra note 38; see also Regions Lose Waste BaUle, supra note 24. 
77 See Environment Ministers Agree on Waste Shipment Regulations, Int'l Env't Rep. (BNA), 
Oct. 21, 1992, available in LEXIS, Europe Library, Alleur File [hereinafter Ministers Agree]. 
78 See Regions Lose Waste Battle, supra note 24. 
79 See id. 
80 See Judgement Concerning Ban on Depositing Waste From Other Member States in Wallonia, 
Reuter Textline, AGENCE EUR.,July 16, 1992, available in LEXIS, Europe library, Alleur File. 
8! See id. 
82 See Coopers & Lybrand, supra note 1, § 12.2; see generally Commission v. Belgium, supra 
note 38. 
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strict and detailed notification and authorization procedures for the 
movement of toxic waste, and it does not allow a global ban.83 
Furthermore, the Court implied that such a general ban contra-
vened Single Market rules.84 Thus, blanket discriminatory bans are 
not allowed.85 
While the Wallonia blanket ban was struck down, the ECJ did 
affirm a right of EC coun tries to ban individual shipments of general 
waste.86 That right to ban is limited, however, to those situations 
where there is a demonstrable threat to human or environmental 
safety.87 The ECJ also argued, in apparent support of the proximity 
principle, that Treaty provisions imply that waste should be elimi-
nated as close as possible to its source of production.88 The Court's 
decision recognizes a need to remedy the lopsided balance between 
free movement of goods and the protection of the environment. 
The second occurrence signalling the need for EC action was the 
French government's unilateral decree on August 18,1992, banning 
the import of waste intended for final disposal in France.89 French 
officials adopted this outright ban after the discovery earlier in the 
month of illegal imports of hospital waste originating in Germany.90 
France then refused to approve the then-Proposed Regulation on 
waste transfers without measures allowing Member States to ban 
imports of garbage from other EC members.91 As the largest im-
porter of EC waste, France's unilateral ban sent nations such as 
Germany, a large exporter, and Luxembourg, a small nation with 
fewer high tech waste disposal facilities, scrambling to handle the 
sudden pooling of their own waste.92 The French ban further dem-
onstrates the inability of then-current EC law to handle waste man-
agement problems.93 
These two waste crises demonstrate the need for the EC to address 
83 See Regions Lose Waste Battle, supra note 24. 
84 See id.; see also supra text accompanying notes 26-30. 
85 See Regions Lose Waste Battle, supra note 24. 
86 See id. 
87 See id. Oliver Nette, EC spokesman for legal affairs, said in regards to the ECl's decision, 
"[bllanket, discriminatory bans on toxic waste are not allowed, but individual shipments of 
other waste can be refused if there is potential damage to a Member State's environment or 
population." Id. 
88 See European Court Ruling May Allow For Restrictions on Waste Imports, Eurowatch, July 
24, 1992, available in LEXIS, Europe Library, AHeur File. 
89 Ministers Agree, supra note 77. 
90Id. 
91Id. 
92Id. 
93Id. 
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the rising problem of waste imbalance. Such a direct address should 
settle the issue of whether waste management is to be organized at 
the national or Community level. Regulation 259/93 attempts to 
address both of these issues. 
II. REGULATION 259/93 
On February 9, 1993, the Council adopted Regulation 259/93 on 
the Supervision and Control of Shipments of Waste Within, Into and 
Out of the European Community.94 The final adoption followed 
swiftly on the heels of the October 20, 1992 political agreement 
reached by the Council, a much contested, "historic" agreement 
representing the first time environmental principles have tri-
umphed over the Community's free movement of goods policy.95 
The Regulation replaces Directive 84/631, last amended by Direc-
tive 86/279 on the control and supervision of the transfrontier 
movement of hazardous waste within the EC, thus directly applying 
the legislation to the Member States.96 The Regulation will apply in 
the Member States beginning May 6, 1994.97 
A. Defining Waste 
The Regulation establishes precise provisions for the monitoring 
and control of trans-border movements of the majority of EC waste. 
Under the new Regulation, " ... waste means any substance or object 
which is covered by the categories listed in Annex I and which the 
holder disposes of, intends to dispose of or is required to dispose 
of. . . . "98 Annex I establishes broad categories of waste which in-
clude everything from batteries and oil contaminated with PCBs to 
household and office discards.99 
The Regulation does not cover the transfrontier movement of 
radioactive wastes,100 nor other wastes already covered by specific 
legislation.101 Furthermore, the Regulation excludes the gathering 
94 See generally Regulation, supra note 1; CauncilFormally Adopts Waste Shipments Regulation, 
Eur. Info. Service, Eur. Env't, available in LEXIS, Europe Library, AHeur File. 
95 Coopers & Lybrand, supra note 1, § 9.12. 
96 Id.; see also supra notes 68-72 and accompanying text. 
97 See Coopers & Lybrand, supra note 1, § 9.12. 
98 See Regulation, supra note 1, art. 2, § 1 (a). Note that article 2, section 1 provides the legal 
definitions for the purposes of this Regulation. See id. art. 2, § 1; see also Council Report, supra 
note 8. Waste intended for re-use is dealt with in Annex II.B of the Regulation. Id.; see infra 
notes 103, 117-125. 
99 See Regulation, supra note 1, Annex I. 
100 A parallel Directive dealing solely with radioactive wastes was adopted by the Council in 
1992. See Coopers & Lybrand, supra note 1, § 9.4. 
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of waste from households and from retail establishments, the off-
loading of shore waste generated by the normal operation of ships, 
mining waste, certain waste water, animal carcasses, and agricultural 
waste of faecal origin, and substances mentioned in article 2(1) of 
Directive 75/442.102 Moreover, waste intended for further use and 
featured on a list to be drawn up in accordance with article 31 IS 
excluded from the scope of the Regulation.lo3 
B. Waste Transfers Between Member States for Disposal and Recovery 
Under the Regulation, waste is divided in terms of its nature.104 
Shipments of waste intended for disposapo5 are subject to broad 
Regulation, while waste intended for further use 106 can bypass several 
of the stricter provisions if certain notification requirements are 
met.107 The Organization for Economic Cooperation and Develop-
ment (OECD) classifications were adopted to distinguish types of 
waste by their nature. IOS The OECD classifies waste as "red, amber 
and green" based on hazard (red) or recyclability (green).109 
The Regulation under articles 3, 4, and 6 dictates a notification 
and authorization system with a follow-up documentllO for transfron-
tier shipments of waste within the EC.lll This system requires the 
notification of the competent authority of destination, 112 with a copy 
101 See Content of the Regulation on Waste Transfers, Reuter Textline, AGENCE EUR., Oct. 24, 
1992, available in lEXIS, Europe Library, AHeur File [hereinafter Content]. 
102Reguiation, supra note I, art. 2, § 2(a-c); Coopers & Lybrand, supra note I, § 9.12. 
103 See Regulation, supra note I, art. 2, § 2 (d). ''This list may not include the waste covered 
by Directive 91/689/EEC, nor household waste and residues from the incineration of house-
hold waste." Id. 
104 See Content, supra note 101. 
105 Section 1 (h) defines disposal as "any use of waste listed in Annex II.A." See Regulation, 
supra note I, art. 2, § 1 (h). 
106 Section 1 U) defines further use as "any use of waste listed in Annex II.B." See id. art. 2, 
§ 1 U). 
107 See id. art. 7, § 1; see infra text accompanying notes 117-18. 
108 See Emma Chynoweth, EC Agrees on Waste Controls, CHEMICAL WK., Oct. 28, 1992, 
available in lEXIS, Europe Library, AHeur File. 
109Id. 
1l0The follow-up document must indicate the name and address of the producer and the 
consignee of the transfrontier shipment. See Regulation, supra note I, tit. II. 
III See Content, supra note 101; see generally Regulation, supra note I, tit. II. Unlike waste 
intended for disposal which always is covered by this notification system, waste intended for 
further use only is subject to the provisions of articles 3, 4, and 6 if the procedures specified 
in article 7 are not followed. See infra text accompanying notes 117-18. 
112 Article 2, § 1 (d) defines competent authority of destination as "the competent authority for 
the area in which the shipment is received, or in whose area waste is loaded on board before 
disposal at sea." Regulation, supra note I, art. 2, § 1. 
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to the competent authorities of dispatch and transit. ll3 This system 
allows authorities of the destination or transit state to make qualified 
objections regarding shipment. 114 It also requires a contractual obli-
gation for the waste's disposal or recovery between the holder and 
the consignee of the waste. ll5 These measures are intended to ensure 
safe transport and compliance by the carrier with the transport 
requirements laid down by Member States.116 
Waste intended for further use is also subject to the broad regu-
latory provisions of articles 3, 4, and 6 under Title II of the Regula-
tion unless the basic notification procedures specified in article 7 
are followedY7 The basic notification procedures, the fulfillment of 
which excuses waste intended for recycling from further regulation, 
requires a written declaration that these substances are intended for 
the operations in question, as well as notification of such informa-
tion as the origin and composition of the waste, the identity of the 
authorized consignee, and the amount of material to be recycled in 
relation to the residual waste.ll8 These requirements are merely 
procedural safeguards119 mandated to ensure the separability of 
waste intended for disposal and that intended for recycling.120 
At the request of Belgium, a new article was added to the Regu-
lation to make it possible to monitor "green" waste to a limited 
extent. 121 While regarded as the most benign category of waste, some 
critics assailed a proposed free hand in "green" waste movement 
because of an unsettled dispute as to whether all waste falling under 
the "green" classification was truly benign.122 Furthermore, the pos-
sibility for Member States to control "green" waste is important as it 
is this type of waste which is often found to be contaminated.123 In 
order to assist the tracking of such waste, the Regulation now states 
113 Article 2, § 1 (c) defines competent autlwrity of dispatch as "the competent author'ity for 
the area from which the shipment is dispatched." See id. art. 2, § 1 (c). 
114 See id. arts. 3--6. Section 1 (b) defines competent authorities, generally, as ..... the compe-
tent authorities designated by the Member States in accordance with article 24 or by non-
Member States." Id. art. 2, § l(b). 
115 See id. art. 3; Content, supra note 101. 
116 See Regulation, supra note 1, art. 3, § 4. 
117 Id. art. 7, § 1. 
118 See id. 
119 See Content, supra note 101. 
120 See id. 
121 Ministers Adopt, supra note 17. 
122 See id. 
123 See Details of Agreement on Waste Transfer Legislation, Reuter Textline, AGENCE EUR., Oct. 
22,1992, available in LEXIS, Europe Library, Alleur File [hereinafter Details of Agreement]. 
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that "green" waste also must be accompanied by a follow-up docu-
ment.124 No signature, however, is required from those receiving the 
waste.125 
The Regulation also obliges national authorities to establish an 
appropriate system for monitoring waste transfers within their na-
tional boundaries. 126 Such a system must be compatible with the EC's 
broader system.127 This form was adopted after the Member States 
rejected a Commission monitoring procedure within the Member 
States. 128 
C. The Legal Basis of Regulation 259/93 
The Regulation relies on articles 130r, 130s and 130t of the Treaty 
as its legal basis.129 Article 130r stipulates, in relevant part, that 
actions by the EC relating to the environment shall have as their 
objectives to preserve, protect, and improve the quality of the envi-
ronment.130 The article further prescribes prevention when prepar-
ing action relating to the environment and mandates the integration 
of environmental protection requirements with other EC policies. l3l 
"Article 130s132 stipulates who decides, and how they decide, on 
the action to be taken by the Community on environmental is-
sues. "133 Before the EC can take action, the Commission, the deci-
sion-making body on all environmental issues under article 130s, 
must present the Council with a proposal.134 While the second para-
graph of article 130s stipulates that the Council unanimously must 
define the matters on which decisions are to be taken by a qualified 
majority, the Council, particularly in light of the fact that article 175 
of the Treaty leaves little chance of imposing penalties, virtually has 
unlimited discretion in deciding which subjects it will deal with by 
qualified majority vote. 135 
124 Ministers Adopt, supra note 17. Description of the waste, identity of owner, quantity, and 
dates all are required. Id. 
125Id. 
126 See Content, supra note 101. 
127 See id. 
128 See id. 
129 See Details of Agreement, supra note 123. 
130 See EEC TREATY art. 130r(1). 
131 See id. art. 130r(2). 
132Id. art. 130s. 
133 See Kramer-EEC TREATY, supra note 25, at 88. 
134 See id. 
135Id. at 90-91. 
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"Article 130t lays down the preconditions for Member States to 
adopt further legal measures on subjects on which the Community 
has already adopted rules. "136 Article 130t thus balances the Member 
States' right to adopt unilateral measures to protect the environ-
ment against EC provisions.137 Such unilateral national measures are 
permissible under article 130t provided that the protective measures 
are "more stringent."138 Furthermore, national protective measures 
must not only be tougher, but also must aim in the same direction 
as, and come closer than the Community rules, to attaining the 
objectives of article 130r(1) .139 
The choice of article 130s as the legal basis currently is being 
challenged in the ECj.140 This challenge, led by the Parliament, is 
an attempt to have the decision to use article 130s over lOOa an-
nulled by the ECJ.141 While the outcome of the ECl's decision is 
uncertain, the ECl recently ruled that the main objective of Frame-
work Directive 91/156 on waste is to protect the environment, and 
that its legal basis is properly article 130s and not article 100a of the 
Treaty.142 While the ECJ's decision in case 155/91 does not control 
the current challenge to the Regulation, it does indicate that the 
ECJ could accept article 130s as a proper legal basis where both the 
environment and the free movement of goods are clearly at issue. 143 
D. Member States' Ability to Restna Importation of Waste 
Article 4.3 of the Regulation allows Member States to "take meas-
ures in accordance with the Treaty to prohibit generally or partially, 
or to object systematically to shipments of waste" intended for dis-
136 See id. at 93-94; see also EEC TREATY art 130t. Article 130t provides: "[t]he protective 
measures adopted in common pursuant to article 130s shall not prevent any Member State 
from maintaining or introducing more stringent protective measures. Such measures must be 
compatible with this Treaty. They shall be notified to the Commission." EEC TREATY art. 130t. 
137 See KRAMER-EEC TREATY, supra note 25, at 93. 
138 See id. at 95. 
139 Id. Thus, the flexibility allowed at the national level by the use of article 130t in the 
Regulation only involves unilateral action by Member States that is commensurate with the 
goals and procedures adopted at the Community level. Such a requirement consequently 
ensures a base level of uniformity throughout the Community in the application of the 
environmental legislation based upon article 130. Member States, however, are granted 
flexibility beyond this base level of uniformity required by article 130. Such flexibility beyond 
the base requirement allows different Member States to take account of their particular needs 
and circumstances in that limited capacity. See id. at 89. 
140 See Court Refuses, supra note 59; see infra text accompanying notes 181-82. 
141Id. 
142 Id. 
143 Id. 
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posal. l44 Member States may institute a ban on the importation of 
waste intended for disposal provided that the measure meets certain 
requirements. 145 First, the Member State implementing the ban is 
required to notify the Commission in advance of its plans. l46 The 
ban must conform with EC rules and be non-discriminatory.147 Fi-
nally, "the ban must be implemented based on the principles of 
self-sufficiency, requiring Member States to deal with their own 
waste, and proximity, requiring that waste be treated and disposed 
of as close as possible to its point of origin."148 
A Member State's ability to ban or restrict the importation of waste 
depends upon whether it is intended to be recycled. 149 As in the case 
of waste intended for disposal, the Member States are entitled, in 
certain cases, to raise objections to intra-EC imports of waste in-
tended to be recovered.150 Such objections, however, are not allowed 
as a general rule, nor even on a systematic basis. 151 The competent 
authority in the Member State of destination may raise objections 
to a planned shipment if: a) the objections are in accordance with 
Directive 91/156;152 b) the shipment does not comply with national 
legislation and rules on environmental protection, public order, 
public safety, or the protection of health; c) one of those parties to 
the shipment already has been found guilty of illegal trading activi-
ties; d) the shipment contravenes obligations resulting from inter-
national agreements concluded by the Member States before the 
adoption of the Regulation; e) the proportion of recoverable or 
non-recoverable waste, the estimated value of the waste due to be 
recovered, or the cost of recovering or disposing of the proportion 
of waste which cannot be recovered does not justify recovery on 
economic or environmental grounds.153 
The Regulation provides an exception to the provision allowing 
144 Full Details on Waste Shipments Regulation, Eur. Info. Service, Eur. Insight, Oct. 30, 1992, 
available in LEXIS, Europe Library, Alleur File [hereinafter Full Details]. But see infra text 
accompanying notes 155-58. 
145 Ministers Agree, supra note 77. 
146 [d. 
147 [d. 
148 [d. 
149 See Ministers Adopt, supra note 17. 
150 See id. 
151 See id. 
152 See generally Directive 91/156, supra note 18. The EC Framework Directive on waste, 
Directive 91/156 articulates the principles of self-sufficiency and proximity, among other 
things. See supra text accompanying notes 12-16, 48-50. 
153 Ministers Adopt, supra note 17. 
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Member States' to ban importation of waste in order to address the 
inability of small nations to process certain types of their own waste 
adequately.154 The Regulation provides that where hazardous waste155 
is produced during the year in the Member State of dispatch in such 
small quantities that it would not be profitable to set up new special-
ized disposal facilities in that Member State, the general or partial 
prohibition measures should not be applied.156 In other words, a 
neighboring country possessing the proper facilities would not be 
allowed to close its borders outright to that Member State.157 The 
Regulation further stipulates that the country of destination should 
cooperate with the country of dispatch to settle this question at the 
bilateral level. 158 
III. REGULATION 259/93 AND THE PROSPECTS FOR PROXIMITY 
AND SELF-SUFFICIENCY 
A. The Legal Basis: Effect and Uncertainty 
One of the final concerns which held back the Regulation prior 
to the "historic" political agreement reached in October, 1992 dealt 
with the Regulation's choice of legal basis under EC law.159 The 
Council finally agreed to change the legal basis of the Regulation 
from Treaty articles 100a and 113, which deal with legislation con-
cerning the Single Market, to article 130s, concerning environ-
mental affairs.l60 This change may represent a powerful shift against 
"waste tourism" because it provides the Regulation with a potentially 
stronger legal basis to accomplish environmental objectives than 
past legislation.l61 In short, the choice of article 130s favors environ-
mental protection over free movement principles because it allows 
Member States to apply stricter measures at the national level. 
While article 100a can and has been used as the basis of environ-
mental protection legislation, environmental objectives are sought 
under article 100a in terms of their furthering the establishment of 
154Id. 
155 As defined in Directive 91/689. 
156 Ministers Adopt, supra note 17. 
157Id. 
156 Id. 
159 See Ministers Agree, supra note 77. There was some concern, for instance, that the 
Regulation was not compatible with the ECl's landmark ruling in Commission v. Belgium. Id.; 
see infra text accompanying notes 178-80. 
160 See Ministers Agree, supra note 77. 
161 See Details of Agreement, supra note 123. 
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the internal market and the free movement of goods. 162 Article 100a 
serves the primary objective of achieving the goals set out in article 
8a: the progressive establishment of the internal market for services, 
persons, goods, and capital,l63 Furthermore, in its proposals in the 
context of article 100a, including those concerning environmental 
protection, the Commission is required to take a high level of pro-
tection as its base. l64 In particular, "[a]rticle 100a(3) is designed to 
prevent majority decisions from lowering protection standards al-
ready adopted in a given Member State. "165 Thus, a proposal based 
upon article 100a begins with a presumption of Community-wide 
uniformity based on the highest level of protection embraced by 
Member States, allowing for flexibility in Member State actions 
within the sphere of the proposal only as the rare exception.l66 
The effect of adopting article 130 as the legal basis will be greater 
flexibility at the level of national action. Unlike previous Directives 
which took article 100a as their legal basis, this Regulation's reliance 
on article 130s imposes no preconditions on the content of the 
Commission's proposal,l67 Articles 130r through 130t do not contain 
anything explicit that could be allocated to the category "free move-
ment of goodS."168 Furthermore, articles 130r to 130t are not in-
tended to produce uniform Community-wide rules to protect the 
environment.169 Article 130s contains no clause like article 100a(3) 
which requires the Commission to take as a base a high level of 
protection. 170 
The focus of articles 130r through 130tl7l is a balanced one, 
allowing provisions with article 130 as its legal basis to seek any of 
the objectives specified in article 130r172 without automatically re-
stricting Member States to uniform measures at the national level. 173 
162KRAMER-EEC TREATY, supra note 25, at 40-4l. 
163Id. 
164 Id. at 40. 
165Id. at 89. 
166 See id. at 40, 88-89. 
167 See KRAMER-EEC TREATY, supra note 25, at 88. 
168Id. at 4l. 
169Id. at 89. 
170Id. at 88. 
171 Articles 130r and 130t are more flexible than article 100a which focuses on furthering 
the Single Market. 
172 See EEC TREATY art. 130r(l) (1992 text). Article 130r(l) provides: "Community policy 
on the environment shall contribute to the pursuit of the following objectives: preserving, 
protecting, and improving the quality of the environment; protecting human life; prudent 
and rational utilization of natural resources; promoting measures at international level to deal 
with regional or worldwide environmental problems." EEC TREATY art 130r(l) (1992 text). 
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According to article 130t, rules adopted under article 130s-unani-
mously or by a qualified majority-by no means prevent individual 
Member States from introducing more stringent environmental pro-
tection measures, provided they are compatible with the Treaty. 174 
Article 130t explicitly accepts that different measures are both pos-
sible and necessary to ensure adequate protection of the environ-
ment.175 In fact, article 130r(3) requires Member States to consider 
environmental conditions in the various regions of the EC, as well 
as the social and economic development of the EC as a whole, and 
the balanced development of its regions.176 Thus, the adoption of 
article 130s as the legal basis for the Regulation indicates that this 
Regulation will offer greater flexibility to Member States in seeking 
their environmental objectives by providing a broader scope for 
tougher national measures.177 While it is no guarantee of tougher 
national measures, this flexibility allows national legislation to fur-
ther the goals of proximity and self-sufficiency by Member States 
beyond the scope of the Regulation. 
Adoption of articles 130r through 130t may help ensure that the 
Regulation is compatible with the ECl's landmark ruling in Commis-
sion v. Belgium.178 The EC Commissioner, Mr. Van Miert, suggested 
that EC ministers based the Regulation on article 130s, in part, to 
ensure that the legislation would not be overturned in the ECJ on 
the grounds that it violates Treaty provisions guaranteeing the free 
movement of goodS.179 The Regulation differs from those Directives 
applicable in Commission v. Belgium in that a legal challenge to the 
Regulation would focus on article 130s, rather than on single market 
legislation based on article 1 OOa. 180 
The legal challenge currently underway to annul article 130s as 
the Regulation's legal basis looms like a guillotine over the neck of 
the expectant prisoner anxiously awaiting either a reprieve to be 
issued or the blade to fall. If the current legal basis is annulled and 
changed to article 100a, the emphasis of the Regulation will switch 
from the environmental focus of article 130s to that of the function-
173 KRAMER-EEC TREATY, supra note 25, at 88-89. 
174 [d. at 89. 
175 [d. at 41. 
176 See id. at 88-89. 
177 [d. 
178 See Ministers Agree, supra note 77; see also supra notes 78-88 and accompanying text. 
179 See Ministers Agree, supra note 77. 
ISO [d. "If the Regulation is challenged, the court has to look at it in light of article 130s and 
not in reference to single market legislation," Van Miert claimed. [d. 
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ing of the internal market and free movement embraced by article 
100a.l8l The ECl's decision therefore will concentrate on the pur-
poses of the Regulation.182 
It is iportant to note, however, that even if the ECJ upholds the 
Regulation's use of article 130s, this change in legal basis to article 
130s may have been a one-time shift motivated by special political 
circumstances that will not affect the Commission's continuing po-
sition on other issues referred to the ECJ.183 This change reverses a 
long-standing proclivity to use article 100a as the basis of environ-
mental provisions which affect the trade of goodS.184 This shift in 
legal basis further underscores the uniqueness of the EC's adoption 
of legislation which infringes on the sacred cow of free movement 
principles. 
B. Member States' Ability to Restrict Waste Importation 
The importance of choosing article 130 of the Treaty over article 
100a as the legal basis of the Regulation is found in its effect on 
Member States' ability to object unilaterally to trans-frontier imports 
of waste for disposal. The provisions of article 4.3 of the Regulation, 
coupled with the national flexibility allowed beyond this base level 
of uniformity required by article 130, provides Member States with 
the opportunity to take account of their differing needs and circum-
stances in that limited capacity.185 The flexibility of article 130 affects 
the ability of Member States to restrict unilaterally certain waste 
shipments because it allows Member States to take measures in 
accordance with the Treaty to prohibit or object to shipments of 
waste which endanger its particular environment or population.186 
To this degree, the Regulation allows Member States experiencing 
waste imbalance to implement the principles of proximity and self-
sufficiency at Community and national levels.187 
The Regulation is noteworthy in that it explicitly allows trade 
restrictions based on environmental concerns to take precedence 
over EC rules guaranteeing the free movement of goOds. 188 The 
protection of the environment has not been subordinated to a blind 
181 Cf Court Refuses, supra note 59; see infra text accompanying notes 140--143. 
182 Cf Court Refuses, supra note 59. 
183 See Ministers Adopt, supra note 17. 
184 See KRAMER-EEC TREATY, supra note 25, at 41,88,90. 
185 See id. at 89. 
186 See generally Council Report, supra note 8. 
187 See supra notes 144-158 and accompanying text. Note that this flexibility is still subject 
to the conditions set out in article 130. 
188 See Ministers Agree, supra note 77. 
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application of the free movement principle. 189 In fact, the very spirit 
of the Regulation has shifted in comparison with the original pro-
po sal. 190 While the original version sought to break down the barriers 
between markets while guaranteeing environmental protection, the 
text as it now stands potentially could result in closing borders and 
possibly denying the Single Market rules.191 
This "right to ban" may be limited further by the phrase "in 
accordance with the Treaty," inserted to describe Member States' 
ability to ban imports of waste under the Regulation.192 The insertion 
of this phrase was a compromise which allowed the more hesitant 
Member States to sign onto the Regulation. 193 Thus, by this compro-
mise, the freedom of movement must be ensured insofar as the 
Treaty and its secondary legislation provides for this in the case of 
"standard goods. "194 All prohibitive action therefore must be bal-
anced, taking care not to discriminate between Member States.195 
The effect of this phrase on the implementation of the "right to 
ban" by Member States is unknown and clarification most likely will 
have to wait until a particular case is tested in front of the EC]. 
Furthermore, under the "small country exception," shipments of 
dangerous wastes produced in small quantities that cannot be dis-
posed economically in the country of origin will be permitted if a 
bilateral agreement is reached between the countries involved. 196 
Small countries such as Portugal, Luxembourg, and Ireland will be 
covered by such agreements, but it is unclear whether a country like 
Germany, which exports large quantities of hazardous waste, will be 
able to negotiate agreements under this exemption.197 This excep-
tion is included in order to meet the demands of Luxembourg, 
which was affected severely by the August 18, 1992 French waste 
ban. 198 
C. Issues Concerning the Regulation s Definition of Waste 
While waste featured on the OECD "green" list is required to be 
accompanied by a follow-up document, this requirement is mini-
189 See id. 
190 See European Parliament Committee Tables Resolution on Waste, supra note 16. 
191 See id. 
192 See Full Details, supra note 144. 
193 See id. 
194 See id. 
195 [d. 
196 See Chynoweth, supra note 108. 
197 See id. 
198 Ministers Agree, supra note 77. 
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mally intrusive.199 The argument that all restrictions on "green" 
waste, even the most minimal, should be lifted because the category 
is comprised of purely economic goods failed, in light of the historic 
problems with such shipments being contaminated.20o Thus, the 
follow-up document requirement does not impede free movement 
significantly, but offers the possibility and feasibility of tracking such 
shipments to Member States should a problem arise.20l 
A new loophole, however, may have been opened through the 
Regulation's differentiation and different treatment of waste for 
recycling and waste for disposal. A new waste imbalance problem 
may arise through the exportation of dangerous waste under the 
guise of an intention for further use or recycling. It is possible that 
the restrictions on some of the more dangerous "green" wastes do 
not go far enough. The incentive for waste producers in nations with 
more costly national Regulations to ship dangerous "green" waste to 
other Member States remains intact under the Regulation. This 
potential problem could have a particularly hard impact on Member 
States which already have a waste imbalance problem, namely those 
which act as a magnet for waste exportation because their national 
recycling and waste management laws are lax. 
While the follow-up document now required of "green" waste may 
allow for the tracking of that waste, it offers little substantive preven-
tion of trans-frontier movement of such dangerous "green" waste. 
The failure to close this potential loophole represents a serious, but 
as yet unrealized, threat to the underlying goals of disposing of waste 
as close to its source as possible. This threat is credible because such 
waste still may be allowed to flow freely under the guise of "green" 
waste. Thus, the looser restrictions on "green" waste could be abused 
and the Regulation still may allow dangerous waste to violate the 
goals of self-sufficiency and proximity. 
CONCLUSION 
The Regulation represents a limited, but important, victory for 
the environment over the EC's sacred cow-the policy of freedom 
of movement. This victory is achieved through the Regulation's 
support of the environmental policies of self-sufficiency and prox-
imity in waste management. The version finally adopted showcases 
199 See id. 
200 See id. 
201 See id. 
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the balancing act that the EC now must perform between the domi-
nant free movement principles on the one hand, and the more 
submissive, but politically "hot," environmental concerns on the 
other. 
Regulation 259/93 succeeds in reconciling the drive towards the 
free movement of goods and the non-discrimination principles of 
the Single Market with the environmental goal of reducing waste 
imbalance. While not solving the EC's waste imbalance problems 
completely, the choice of article 130s as its legal basis and the 
adoption of a provision which allows Member States to restrict uni-
laterally the free flow of a good in the Single Market is significant. 
While this national power to restrict the free movement of goods 
must meet specified conditions and is limited to waste, a good with 
unique environmental implications, the provision provides a much 
needed safety-valve to a strict application of free movement princi-
ples. Thus, Regulation 259/93 represents a compromise which pro-
vides for the principles of proximity and self-sufficiency without 
unfairly abusing the spirit and reality of the Single Market. 
A ndrew Evans Skroback 
